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(d) Certification to the DOT decision-
maker for decision. At any time prior to
the close of the hearing, the DOT deci-
sionmaker may direct the administra-
tive law judge to certify any question
or the entire record in the proceeding
to the DOT decisionmaker for decision.
In cases where the record is thus cer-
tified, the administrative law judge
shall not render an initial decision but
shall recommend a decision to the DOT
decisionmaker as required by section
8(a) of the Administrative Procedure
Act unless, in rulemaking or deter-
mining applications for initial licenses,
the office advises him or her that it in-
tends to issue a tentative decision.

§302.22a DOT decisionmaker.

(a) Definition. As used in this Sub-
chapter, the DOT decisionmaker is the
official authorized to issue final deci-
sions of the Department.

(b) Hearing cases assigned to the senior
career official. In hearing cases assigned
to the senior career official in the Of-
fice of the Assistant Secretary for
Aviation and International Affairs,
that official is the DOT decisionmaker.
In all such cases, the Administrative
Law Judge shall render a recommended
decision to the senior career official,
who shall have all the powers of an ad-
ministrative law judge and those addi-
tional powers delegated by the Sec-
retary.

(1) Decisions of the senior career offi-
cial are subject to review by, and at
the discretion of, the Assistant Sec-
retary for Aviation and International
Affairs. A notice of review by the As-
sistant Secretary will establish the
procedures for review. Unless a notice
of review is issued, a decision of the
senior career official will be issued as a
final order of the Department and be
served 14 days after it is adopted by the
senior career official. Petitions for dis-
cretionary review of decisions of the
senior career official will not be enter-
tained.

(2) Final decisions of the senior ca-
reer official may be reviewed upon a
petition for reconsideration filed pur-
suant to §302.37. Such a petition shall
state clearly the basis for requesting
reconsideration and shall specify any
questions of national transportation
policy that may be involved. The As-

§302.23

sistant Secretary will either grant or
deny the petition.

(3) Upon review or reconsideration,
the Assistant Secretary may either af-
firm the decision or remand the deci-
sion to the senior career official for
further action consistent with such
order of remand.

(4) Carrier selection proceedings for
international route authority and such
other hearing cases as the Secretary
deems appropriate will be assigned to
the senior career official.

(c) Other hearing cases. In other hear-
ing cases, the Assistant Secretary for
Aviation and International Affairs is
the DOT decisionmaker. The Assistant
Secretary shall have all the powers of
an Administrative Law Judge and
those additional powers delegated by
the Secretary.

(d) Nonhearing cases. In all other pro-
ceedings, the Assistant Secretary for
Aviation and International Affairs or,
in consumer protection matters, the
Assistant Secretary for Governmental
Affairs is the DOT decisionmaker. The
Assistant Secretaries may delegate
this authority in appropriate cases to
subordinate officials.

(e) Secretary and Deputy Secretary.
The Secretary or Deputy Secretary
may exercise the authority of the As-
sistant Secretary whenever he or she
believes a decision involves important
questions of national transportation
policy.

[Docket No. 82, 50 FR 2384, Jan. 16, 1985, as
amended by Amdt. 1-261, 59 FR 10061, Mar. 3,
1994]

§302.23 Prehearing conference.

(a) Purpose and scope of conference.
Prior to any hearings there will ordi-
narily be a prehearing conference be-
fore an administrative law judge, al-
though in economic enforcement pro-
ceedings where the issues are drawn by
the pleadings such conference will usu-
ally be omitted. Written notice of the
prehearing conference shall be sent by
the chief administrative law judge to
all parties to a proceeding and to other
persons who appear to have an interest
in such proceeding. The purpose of such
a conference is to define and simplify
the issues and the scope of the pro-
ceeding, to secure statements of the
positions of the parties with respect
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thereto and amendments to the plead-
ings in conformity therewith, to sched-
ule the exchange of exhibits before the
date set for hearing, and to arrive at
such agreements as will aid in the con-
duct and disposition of the proceeding.
For example, consideration will be
given to:

(1) Matters which the DOT decision-
maker can consider without the neces-
sity of proof;

(2) Admissions of fact and of the
genuineness of documents;

(3) Requests for documents;

(4) Admissibility of evidence;

(5) Limitation of the number of wit-
nesses;

(6) Reducing of oral testimony to ex-
hibit form;

(7) Procedure at the hearing, etc.

The administrative law judge may re-
quire further conference, or responsive
pleadings, or both. If a party refuses to
produce documents requested by an-
other party at the conference, the ad-
ministrative law judge may compel the
production of such documents prior to
a hearing by subpena issued in accord-
ance with the provisions of §302.19 as
though at a hearing. Applications for
the production prior to hearing of doc-
uments in DOT’s possession shall be
addressed to the administrative law
judge, in accordance with the provi-
sions of §302.19(g), in the same manner
as provided therein for production of
documents at a hearing. The adminis-
trative law judge may also on his or
her own motion or on motion of any
party, direct any party to the pro-
ceeding (air carrier or non-air carrier)
to prepare and submit exhibits setting
forth studies, forecasts, or estimates
on matters relevant to the issues in the
proceeding.

(b) Report of prehearing conference.
The administrative law judge shall
issue a report of prehearing conference,
defining the issues, giving an account
of the results of the conference, speci-
fying a schedule for the exchange of ex-
hibits and rebuttal exhibits, the date of
hearing, and specifying a time for the
filing of objections to such report. The
report shall be served upon all parties
to the proceeding and any person who
appeared at the conference. Objections
to the report may be filed by any inter-
ested person within the time specified
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therein. The administrative law judge
may revise his or her report in the
light of the objections presented. The
revised report, if any, shall be served
upon the same persons as was the origi-
nal report. Exceptions may be taken on
the basis of any timely written objec-
tion which has not been met by a revi-
sion of the report if they are filed with-
in the time specified in the revised re-
port. Such report shall constitute the
official account of the conference and
shall control the subsequent course of
the proceeding, but it may be reconsid-
ered and modified at any time to pro-
tect the public interest or to prevent
injustice.

§302.24 Hearing cases.

(a) Definition. A hearing case means
any proceeding (including an enforce-
ment case) that the Department has
noticed will be conducted on the record
after oral evidentiary hearing subject
to 5 U.S.C. 556 and 557.

(b) Notice. The administrative law
judge to whom the case is assigned or
the DOT decisionmaker shall give the
parties reasonable notice of a hearing
or of the change in the date and place
of a hearing and the nature of such
hearing.

(c) Evidence. Evidence presented at
the hearing shall be limited to mate-
rial evidence relevant to the issues as
drawn by the pleadings or as defined in
the report of prehearing conference,
subject to such later modifications of
the issues as may be necessary to pro-
tect the public interest or to prevent
injustice and shall not be unduly rep-
etitious. Evidence shall be presented in
written form by all parties wherever
feasible, as the administrative law
judge may direct.

(d) Objections to evidence. Objections
to the admission or exclusion of evi-
dence shall be in short form, stating
the grounds of objections relied upon,
and the transcript shall not include ar-
gument or debate thereon except as or-
dered by the administrative law judge.
Rulings on such objections shall be a
part of the transcript.

(e) Exceptions. Formal exceptions to
the rulings of the administrative law
judge made during the course of the
hearing are unnecessary. For all pur-
poses for which an exception otherwise
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